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IN THE COURT OF THE SESSIONS JUDGE :: ::  :: TINSUKIA

District: Tinsukia

Present: Sri P.J. Saikia, 

Sessions Judge, 

Tinsukia

Sessions Case No. 15 (M) of 2018

U/s 363 IPC. 

The State of Assam .......................... Complainant.

-Versus -

 Sri Uma Sankar Baruah

S/o-  Sri Tapan Barua

R/o- Durga Mandir Path, Segunbari

P.S-  Margherita

District- Tinsukia, Assam      .......................... Accused.

 Appearance: 

Sri A.K. Choubey

Public Prosecutor   ......................... For the State 

Smti Arati Sarmah

Advocate               ..................... For the accused. 
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Date of Argument:   19/04/2018

Date of Judgment:    19/04/2018

 J   U   D   G   M   E   N   T

1.        This case was originally registered u/s 363 of the Indian

Penal Code, but subsequently the charge sheet was filed u/s 4

of the POCSO Act. At the time of consideration of the charge, it

was found that there were no grounds for presuming that this

accused had ever committed an offence u/s 4 of the POCSO

Act. Therefore, the charge u/s 363 of the Indian Penal Code

was framed against the accused and accordingly the case was

again registered as Sessions Case. 

 PROSECUTION CASE

2.  The  complainant  has  alleged  that  his  15  years  old

sister  was  kidnapped by  the accused.  During the  period of

investigation, the victim girl gave a statement u/s 164 Cr.PC

and stated that she was 16 years old and she further stated

that the accused is the husband of her elder sister and she

was friendly with the accused. The victim also stated before

the magistrate that there was rumour in the village that she

was  in  love  with  the  accused.  She  felt  very  ashamed  on

hearing  that  rumour  and  thereafter  she  decided  that  she

should actually go with the accused. The victim girl has stated

that on 19/08/2017 at about 7 am, on the pretext of going to

Margherita Civil Hospital to see her ailing aunt, she had eloped

with the accused and came to Tinsukia, where she stayed with

him for three days. Subsequently, on 23/08/2017, the accused
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and  the  victim  girl  have  surrendered  before  the  police  at

Margherita police station. 

POINT FOR DETERMINATION

 3.   The only point for determination in this trial, is as to

whether the accused had kidnapped the victim girl from the

lawful guardianship of the complainant?

DECISION AND REASONS THEREOF

4.       In order to prove the case against the accused person,

the  prosecution  side  has  examined  as  many  as  three

witnesses, including the doctor, who examined the victim girl

during the period of investigation. The defence plea is total

denial and no evidence has been adduced by the accused. I

have carefully gone through the prosecution evidences. The

doctor has stated that there were no sign of any violence upon

the  person  of  the  victim  girl,  nor  there  were  any  sign  of

injuries on her private parts. 

5. The complainant of this case is the elder brother of the

victim  girl.  He  has  stated  that  on  the  pretext  of  going  to

Margherita Civil Hospital to see her ailing aunt, the victim girl

had eloped with the accused. The complainant has proved his

ejahar as Ext.1.

6. The victim girl has stated that on 19/08/2017 she had

gone with the accused on her own will and she returned to

Tinsukia with the accused. The victim girl has stated that she

stayed  at  Tinsukia  with  the  accused  in  the  house  of  his

relatives. The victim girl has proved her statement recorded

u/s 164 Cr.PC as Ext. 2.
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7. At this stage I shall rely upon a judgment of the Hon,ble

Supreme Court which was delivered in Shyam And Another

vs State Of Maharashtra  (AIR 1995 SC 2169).The facts of

the  case  before  the  Apex  court  are  –“The  accuseds  were

young people at the time of the commission of the offence in

the  year  1984.  Out  of  them,  Shyam  wanted  to  marry  the

prosecutrix, Lalita. He made a proposal to her about two to

three months prior to the occurrence which was spurned by

her. On the day of the occurrence, she was incidentally at the

common  tap  for  washing  clothes  and  to  fetch  water  back

home. The appellants riding their respective bicycles came at

that  time and at  their  asking she sat  on the carrier  of  the

bicycle  of  Suresh  and  Shyam  followed  that  bicycle  as  if

escorting. The prosecutrix was taken to a room in the house of

someone where she was made to perform a ritual signifying

marriage  between  her  and  Shyam.The  mother  of  the

prosecutrix finding the girl missing reported the matter to the

police  and  on  its  activation  the  prosecutrix  was  recovered

from that room along with Shyam the appellant. This is the

sum and substance of the prosecution case.” 

8. Upon  the  said  facts,  the  Hon,ble  Supreme Court  has

held  as under –

“Normally,  her  statement  in  that  regard  would  be

difficult to dislodge, but having regard to her conduct, as also

the manner of the so-called "taking", it does not seem that the

prosecutrix was truthful in that regard. In the first place, it is

too much of a coincidence that the prosecutrix on her visit to a

common tap, catering to many, would be found alone, or that

her  whereabouts  would  be  under  check  by  both  the

appellants/ accused and that they would emerge at the scene

abruptly to commit the offence of kidnapping by " "taking" her
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out of the lawful guardianship of her mother. Secondly, it is

difficult to believe that to the strata of society to which the

parties  belong,  they  would  have  gone  unnoticed  while

proceeding to the house of that other. The prosecutrix cannot

be said to have been tied to the bicycle as if  a load while

sitting on the carrier thereof. She could have easily jumped

off. She was a fully grown up girl may be one who had yet not

touched  18  years  of  age,  but,  still  she  was  in  the  age  of

discretion, sensible and aware of the intention of the accused

Shyam, That he was taking her away for a purpose. It was not

unknown to her with whom she was going in view of his earlier

proposal. It was expected of her then to jump down from the

bicycle, or put up a struggle and, in any case, raise an alarm

to protect herself. No such steps were taken by her. It seems

she was a willing party to go with Shyam the appellant on her

own  and  in  that  sense  there  was  no  "taking"  out  of  the

guardianship of her mother. The culpability of neither Shyam,

A-1 nor that of Suresh, A-2, in these circumstances, appears to

us established.”

9.  In the instant case, according to the medical evidence,

the victim girl was found to be aged between 15 to 17 years.

The victim girl has stated that she was about 16 years old at

the time of occurrence. She has also stated that because of

the rumour about her relationship with the accused, she had

eloped with him. Thus, it is clear on the face of the record that

the victim girl  had the knowledge of what she was actually

doing, though she was below 18 years of age. Thus, it cannot

be said that the accused had kidnapped the victim girl from

the  lawful  guardianship.  Under  the  circumstance,  I  have

reasons to hold that the offence u/s 363 I.P.C has not been
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proved against the accused beyond all reasonable doubts. 

       ORDER

10. That  being  the  position,  the  accused  Uma  Sankar

Baruah  is  found  not  guilty  and  accordingly  the  accused  is

acquitted from this case.  

    Given under my hand and seal of this Court on this

19th day of April, 2018.

Dictated & corrected by me.  

        Sessions Judge

           Tinsukia

        (P.J. Saikia)

      Sessions Judge

                    Tinsukia 

A   P   P   E   N   D   I   X

PROSECUTION WITNESSES

1. PW1 - Sri Ajit Thapa

2. PW2  -  Smti Anjali Thapa

3. PW3 -  Dr. Lovelin Sah
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PROSECUTION EXHIBITS

1.      Ext.1- Ejahar

2.      Ext. 2- Statement u/s 164 Cr.PC.  

DEFENCE WITNESS

None. 

Sessions Judge

           Tinsukia


